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33. Gelet op het voorgaande moet het begrip “ver-
werking” van persoonsgegevens bedoeld in arti-
kel 4, punt 2, AVG aldus worden uitgelegd dat het
ook de verificatie door middel van een mobiele
nationale applicatie omvat van de geldigheid van
interoperabele COVID-19-vaccinatie-, test- en
herstelcertificaten die worden afgegeven overeen-
komstig verordening 2021/953 en door een lid-
staat voor nationale doeleinden worden gebruikt.

Kosten

34. Ten aanzien van de partijen in het hoofdge-
ding is de procedure als een aldaar gerezen inci-
dent te beschouwen, zodat de verwijzende rechter
over de kosten heeft te beslissen. De door anderen
wegens indiening van hun opmerkingen bij het
Hof gemaakte kosten komen niet voor vergoeding
in aanmerking.

Het Hof (Achtste kamer) verklaart voor recht:

Het begrip “verwerking” van persoonsgegevens
bedoeld in artikel 4, punt 2, van verordening (EU)
2016/679 van het Europees Parlement en de Raad
van 27 april 2016 betreffende de bescherming van
natuurlijke personen in verband met de verwer-
king van persoonsgegevens en betreffende het
vrije verkeer van die gegevens en tot intrekking
van richtlijn 95/46/EG (algemene verordening
gegevensbescherming)

moet aldus worden uitgelegd dat

het ook de verificatie door middel van een mobie-
le nationale applicatie omvat van de geldigheid
van interoperabele COVID-19-vaccinatie-, test-
en herstelcertificaten die worden afgegeven over-
eenkomstig verordening (EU) 2021/953 van het
Europees Parlement en de Raad van 14 juni 2021
betreffende een kader voor de afgifte, verificatie
en aanvaarding van interoperabele COVID-19-
vaccinatie-, test- en herstelcertificaten (digitaal
EU-COVID-certificaat) teneinde het vrije verkeer
tijdens de COVID-19-pandemie te faciliteren, en
door een lidstaat voor nationale doeleinden wor-
den gebruikt.

150

Verzoek nietigverklaring besluit Europese
Toezichthouder voor gegevensbescherming
(EDPS)

Hof van Justitie EU

6 september 2023,T-200/21,
ECLI:EU:T:2023:493

(Spielmann, Valancéius, Mastroianni)
Noot mr. dr. T. Mulder

Verwijderingsverzoek. Bewaartermijn.
Schadevergoeding.

[Verordening (EU) nr. 2018/1725 art. 4, 5, 19,
20, 23; VWEU art. 263, 340; Handvest
grondrechten EU art. 7, 8, 41, 52]

Verzoeker is voormalig werknemer van de Single
Resolution Board (hierna: SRB). Na zijn ontslag
verzoekt hij SRB om kopieén te verstrekken van al
zijn persoonsgegevens die zijn opgeslagen. In
een e-mail gericht tot de functionaris gegevens-
bescherming (hierna: FG) van SRB verzoekt hij
om bevestiging dat zijn persoonsgegevens wor-
den verwerkt, om beperking van deze verwerking
en kopieén van de verwerkte persoonsgegevens,
terwijl hij bezwaar maakt tegen de verwerking
van zijn persoonsgegevens. Uiteindelijk verzoekt
hij verwijdering van de gegevens. Na verstrekking
van een kopie geeft de FG aan dat verwijdering
niet in lijn is met de verplichting van SRB om ver-
zoekers persoonlijke dossier te bewaren volgens
geldende wet- en regelgeving. Hierop dient ver-
zoeker een klacht in bij de Europese Toezichthou-
der voor gegevensbescherming (hierna: EDPS),
welke wordt afgewezen. Verzoeker verzoek om
nietigverklaring van dit besluit en om schadever
goeding.

Volgens verzoeker heeft de EDPS nagelaten te
beoordelen of het voor SRB noodzakelijk is om
een minimumbewaartermijn van 120 jaar (na ge-
boortedatum verzoeker) te hanteren ter voldoe-
ning aan zijn wettelijke plicht. Volgens art. 4 Veror-
dening (EU) nr. 2018/1725 voor
gegevensbescherming EU-instellingen (hierna:
de Verordening) mag de bewaartermijn voor per-
soonsgegevens niet langer zijn dan noodzakelijk
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voor de verwerkingsdoeleinden. Tevens zou de
bewaartermijn in strijd zijn met art. 7 en 8 Hand-
vest. De EDPS betwist verzoekers argumenten.
De wettelijke verplichting van SRB volgt uit art. 26
Ambtenarenstatuut. Hieruit volgt dat SRB alle ad-
ministratieve documenten en rapporten aangaan-
de de bekwaamheid, efficiéntie en gedrag van zijn
medewerkers moet bewaren. Verzoekers stand-
punt dat art. 19, 20 en 23 Verordening zijn ge-
schonden, faalt dan ook.

Volgens het Hof heeft de EDPS het verzoek terecht
afgewezen. Het Hof overweegt dat verzoeker niet
expliciet heeft genoemd welke vorm van beper-
king van de verwerking is gewenst. Op basis van
art. 20 Verordening dient voor een rechtsgeldige
beperking sprake te zijn van één van de in het ar-
tikel genoemde elementen. Verzoeker heeft niet
aangetoond welk element van toepassing zou
zijn. Tevens slaagt verzoeker er niet in om zijn be-
zwaar te onderbouwen waarom de verwerking
niet noodzakelijk zou zijn voor naleving van een
wettelijke verplichting van de verwerkingsverant-
woordelijke.

Wat betreft de proportionaliteit van de bewaarter-
mijn oordeelt het Hof dat verzoeker onvoldoende
heeft gemotiveerd waarom de door SRB gehan-
teerde bewaartermijn disproportioneel zou zijn.
Het staat verzoeker vrij een nieuwe, naar behoren
gemotiveerde klacht bij de EDPS in te dienen over
de proportionaliteit van de bewaartermijn van
SRB.

Tevens voert verzoeker aan dat de EDPS nalatig
was bij het onderzoek naar zijn klacht en daarmee
in strijd handelt met zijn zorgvuldigheidsplicht.
Het Hof verwerpt dit beroep.

Ten aanzien van verzoekers eis tot schadevergoe-
ding oordeelt het Hof dat aansluiting moet wor-
den gezocht bij art. 340 VWEU. Er is geen sprake
van onrechtmatig handelen door de EDPS, waar-
door de door verzoeker gevorderde schadever-
goeding moet worden afgewezen.

JS, represented by L. Levi and A. Champetier, la-
wyers,

applicant,

V.
European Data Protection Supervisor (EDPS), re-
presented by U. Kallenberger and A. Pouliou, act-
ing as Agents,

defendant.

Judgment

1. By his action, the applicant seeks, first, on the
basis of Article 263 TFEU, annulment of the deci-
sion of the European Data Protection Supervisor
(EDPS) of 18 January 2021 rejecting his complaint
(‘the first contested decision’) and of the decision
of the EDPS of 9 March 2021 refusing his request
for review of the first contested decision (‘the sec-
ond contested decision’) (together, ‘the contested
decisions’) and, secondly, on the basis of Article
268 TFEU, compensation for the damage which
he claims to have suffered as a result of the con-
tested decisions.

Background to the dispute and contested decisions
2. The applicant took up his duties, as a member
of the temporary staff, at the Single Resolution
Board (SRB) on 1 November 2017. On 4 Septem-
ber 2019, he resigned with effect from 30 Septem-
ber 2019.

The applicant’s requests to the SRB

3. By an email of 29 September 2019, the applic-
ant, citing Regulation (EU) 2018/1725 of the Eu-
ropean Parliament and of the Council of 23 Octo-
ber 2018 on the protection of natural persons
with regard to the processing of personal data by
the Union institutions, bodies, offices and agen-
cies and on the free movement of such data, and
repealing Regulation (EC) No 45/2001 and Deci-
sion No 1247/2002/EC (OJ 2018 L 295, p. 39), re-
quested from the SRB a copy of all his personal
data and all data referring to his person stored at
the SRB.

4. By a supplementary email of the same date sent
to the SRB’s Data Protection Officer (‘the DPO’),
the applicant requested the latter to inform him of
the purposes of the two instances of access to his
personal data stored in the European Commissi-
on’s personnel management IT system, Sysper 2,
on 12 June 2019, and to investigate whether those
instances of access could have constituted a
breach of his personal data. He also requested that
measures be taken to prevent any unauthorised
access, modification, processing or disclosure of
his personal data stored at the SRB.

5. By an email of 17 February 2020 sent to the
DPO, the applicant reiterated his request to the
SRB ‘to confirm [to him] whether or not personal
(in part[icJular, HR-related) data concerning
[him] [was] being processed, ‘to provide [to him]
a copy of [his] personal data’ and ‘to restrict the
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processing of [his] personal data, while ‘object[ing
to the] processing of [his] personal data.

6. On 28 February 2020, the DPO provided the
applicant with certain data concerning him, sta-
ting that, ‘following the Common Commissi-
on-level retention list for European Commission
files [(SEC(2012)713)] that SRB applies by ana-
logy, and in view of the relevant articles 11, 26, 81
and 127 of the applicable Staff Regulations [of
Officials of the European Union] and [Conditions
of Employment of Other Servants of the Euro-
pean Union], the SRB ha[d] the legal obligation to
store [his] personal file in accordance with the
retention list’ and that his ‘personal file [wa]s now
archived and w([ould] be stored up to 8 years after
the extinction of all [his] rights, and for at least
120 years after [his] birth date’

7. In response to that email, the applicant, by an
email of 8 March 2020, requested the SRB to dele-
te his personal data processed by the latter and
reiterated his request for restriction of the pro-
cessing of his personal data and for objection to
the processing of such of his personal data which
are not to be deleted (‘the request for erasure’).

8. The request for erasure is worded as follows:
“Thank you very much for your message and sen-
ding the copy of my personal (in particular,
HR-related) data stored by the SRB. Also thanks
for the opportunity to request my personal data
(e.g. administrative certificates) from sysper[.] I
would let you know in case any further of my
personal data was needed.

In exercise of my rights enshrined in Regulation
[2018/1725], regarding my personal data sent by
the SRB below, I kindly request its deletion from
SRB systems (by SRB HR and any other SRB data
controller) as no purpose for processing by the
SRB looks necessary and justified to me.

For any of my personal data potentially retained
..., L kindly request to be informed about the pur-
pose of that retention of my personal data by the
SRB.

For any of my personal data which are not [to] be
deleted, if such longer retention was indeed ne-
cessary and just, I request the restriction of and
object [to] its processing by the SRB. My request
for restriction of and objection against any pro-
cessing by the SRB applies in particular to those of
my personal data whose accuracy I have repeated-
ly disputed by my appeals and complaints under
Art. 90(2) EU Staff Regs (e.g. my personal data

contained in the documents which the SRB has
called [“]appraisal reports”).

9. By emails of 20 March and 17 and 20 April
2020, the applicant reiterated his ‘request for era-
sure, withdrawing his consent to the processing of
those data by the SRB.

10. The DPO replied to those emails by an email
of 30 April 2020, refusing the request for erasure.

11. In that email, first, the DPO confirmed to the
applicant that the SRB had a legal obligation to
store his personal file in accordance with the
Common Commission-level retention list for Eu-
ropean Commission files (SEC(2012)713) and
under Articles 11, 26, 81 and 127 of the Staff Reg-
ulations of Officials of the European Union (‘the
Staff Regulations’) and the Conditions of Employ-
ment of Other Servants of the European Union,
with that legal obligation precluding, under Arti-
cle 19(3)(b) of Regulation 2018/1725, the applica-
tion of the right to erasure provided for in Article
19(1) of that regulation.

12. In the same email, secondly, the DPO stated
that Article 10(5) of the Staff Regulations required
the SRB to store those data in a single personal
file, with the SRB being required to transfer that
personal file to any EU institution as a potential
new employer, and some of the data in the
personal file were also kept in the context of a fur-
ther and/or future financial obligation for its staff
or their family members (that is to say, survivors’
or orphans’ pensions). Those considerations jus-
tify the application by analogy of the retention
period for personal data, provided for in the
Common Commission-level retention list for Eu-
ropean Commission files (SEC(2012)713), name-
ly 120 years after the date of birth of the official or
other servant. The DPO inferred from this, also
on the basis of Articles 11, 81 and 127 of the Staff
Regulations, that the SRB was not allowed to dele-
te data from the applicant’s personal file.

13. Thirdly, the DPO stated that that officer’s legal
obligation to retain personal data in the appli-
cant’s personal file precluded, pursuant to Article
5(1)(b) of Regulation 2018/1725, the application
of the right to object provided for in Article 23(1)
of Regulation 2018/1725.

14. Fourthly, as regards the request for restriction
of processing of his personal data, pursuant to
Article 20(1)(a) and (b) of Regulation 2018/1725,
the DPO invited the applicant to specify the data
whose accuracy he disputed.
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Procedure before the EDPS and contested decisions
15. On 20 March 2020, the applicant lodged a
complaint with the EDPS against the SRB, pur-
suant to Article 63(1) of Regulation 2018/1725
(‘the complaint’).

16. In the complaint, first of all, the applicant sta-
ted that, following his resignation, he had asked
the SRB to erase his personal data, in particular
the data referring to his name contained in the
‘appraisal reports), since:

‘(a) th[ose] personal data [we]re no longer neces-
sary in relation to the purposes for which they
[had been] collected or otherwise processed;

(b) [he had] withdrawn [all] consent on which the
processing is based according to point (d) of Arti-
cle 5(1), or [...] Article 10(2) [of Regulation
2018/1725], and where there [wa]s no other legal
ground for the processing;

(c) [he had] objected to the processing pursuant
to Article 23(1) [of Regulation 2018/1725] and
there [we]re no overriding legitimate grounds for
the processing;

(d) [his] personal data ha[d], in [his] view, been
unlawfully processed;

(e) [his] personal data ha[d] to be erased for com-
pliance with a legal obligation to which the con-
troller [of the personal data] is subject.

17. In the complaint, the applicant also stated that
‘the [SRB] on the contrary claim[ed] to be allowed
to store all [his] personal data “for at least 120
years after [his] birth™; the ‘processing and stora-
g€ for such a duration ‘in [his] view, infring[ing]
[his] rights entitled by [Regulation 2018/1725], in
particular [his] rights in accordance with Art. 19
[of Regulation 2018/1725, namely the] Right to
erasure (“right to be forgotten”) and Article 20 [of
Regulation [2018/1725, namely the] Right to re-
striction of processing and Article 23 [of Regula-
tion 2018/1725, namely the] Right to object’

18. In the complaint, the applicant then asked the
EDPS ‘to instruct the SRB to comply with [his]
requests in exercise of [his] rights (in particular
the requested erasure of [his] personal data [con-
cerned]) without undue delay’

19. By emails of 3 and 8 April 2020, the applicant
submitted additional observations to the EDPS,
alleging that the infringements of his rights were
aggravated by certain elements, and in particular
by unauthorised disclosures of his personal data.
20. By an email of 8 April 2020, however, the
applicant asked the EDPS not to pursue his allega-
tions at that stage.

21. By letter of 14 April 2020, the EDPS invited
the SRB to submit its observations on the appli-
cant’s allegations, attaching the complaint and its
annexes.

22. On 17 April 2020, the DPO provided prelimi-
nary remarks on the allegations at issue, and on
25 May 2020, the SRB replied to the EDPS’s letter
of 14 April 2020.

23. On 29 May 2020, the EDPS invited the applic-
ant to submit observations on the SRB’s reply, and
the applicant did so on 31 July 2020.

24. By letter of 6 August 2020, the EDPS invited
the SRB to submit its observations on the appli-
cant’s observations of 31 July 2020, which the SRB
did on 17 September 2020.

25. On 8 October 2020, the EDPS invited the
applicant to submit his observations on the SRB’s
reply of 17 September 2020, which the applicant
did on 4 November 2020.

26. On 18 January 2021, the EDPS rejected the
applicant’s complaint by the first contested decisi-
on.

27. First, that decision concludes, in essence, that,
as regards the right to erasure of the applicant’s
personal data, provided for in Article 19 of Regu-
lation 2018/1725, read in the light of Article 26 of
the Staff Regulations, the SRB was under a legal
obligation, within the meaning of Article 19(3)(b)
of Regulation 2018/1725, to keep the content of
the applicant’s personal file. The applicant conse-
quently had no right to obtain from the SRB, as
controller of the personal data, the erasure of
personal data concerning him, under Article
19(1) of Regulation 2018/1725.

28. Secondly, as regards the right to object to the
processing of personal data, provided for in Arti-
cle 23(1) of Regulation 2018/1725, the EDPS re-
called that, under Article 5(1)(b) of Regulation
2018/1725, processing of those data was lawful if
it was necessary for compliance with a legal obli-
gation to which the controller of the personal data
was subject. Since that was indeed the case here,
according to the EDPS, the applicant had no right
to object, under Article 23(1) of Regulation
2018/1725, to the processing of his personal data.
29. Thirdly, as regards the applicant’s request for
restriction of the processing of his personal data,
based on Article 20(1) of Regulation 2018/1725,
the EDPS also considered that it should be
refused. First of all, the EDPS rejected the appli-
cant’s argument based on the assumption that his
personal data held by the SRB were incomplete or
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inaccurate. He then noted that the processing was
lawful within the meaning of Article 5(1)(b) of
Regulation 2018/1725, since it was necessary for
compliance with a legal obligation to which the
SRB was subject pursuant to Article 26 of the Staff
Regulations. Lastly, he recalled that the applicant
had no right to object under Article 23 of Regula-
tion 2018/1725, as previously established. The
EDPS concluded therefrom that the applicant had
no ground, in terms of Article 20(1) of that regu-
lation, to obtain from the SRB a restriction of the
processing of his personal data.

30. In conclusion, the EDPS rejected the appli-
cant’s complaint, stating as follows:

“The attention of the SRB is drawn to the Com-
mon Commission-level retention list of the Euro-
pean Commission files in its second updated ver-
sion (SEC(2019)900) as well as the EDPS
Guidelines [of 10 October 2008] concerning the
processing operations in the field of staff recruit-
ment. Whilst not applicable in the case of the
[applicant], who has been working for the SRB
until September 2019, these recommend a reten-
tion period for personal data stored in personal
files under Article 26 of the Staff Regulations of
ten years as of the termination of employment or
as of the last pension payment as reasonable’

31. On 17 February 2021, the applicant, pursuant
to Article 18(1) of the Decision of the EDPS of 15
May 2020 adopting the Rules of Procedure of the
EDPS (OJ 2020 L 204, p. 49) (‘the EDPS Rules of
Procedure’), submitted to the EDPS a request for
review of the first contested decision (‘the request
for review’).

32. In the request for review, which included, in
annex, several documents relating to the perso-
nal-data protection policies of various EU agen-
cies, the applicant argued as follows:

‘[ The first contested] decision did not [either] as-
sess the necessity for the SRB to store and process
[the applicant’s] personal data beyond the [...]
duration [recommended in the EDPS guidelines]
i.e. 10 years as of the termination of employment
[footnote: “The other hypothesis of the last pensi-
on payment is not relevant here as [the applicant]
has no pension entitlements”] or even a shorter
period as requested nor the lawfulness of the SR-
B’s claimed purposes.

Indeed, if according to Article 26 [of the Staff
Regulations] ..., [the applicant] would not be en-
titled to ask for erasure, to object or to have a right
to the restriction of processing [of his personal

data], it still remains instrumental for him to
know and understand when timewise these rights
can be exercised.

Indeed, none of the other EU agencies ... under
Regulation [2018/1725] seem to store their for-
mer staffs’ personal data, in particular appraisal
reports, as long as the SRB claims to be “legally
obliged” to store [the applicant’s]. In that respect
the maximum retention period for former stafts’
personal data seems to be 10 years ... Indeed, not
even the [Common Commission-level retention
list for European Commission files] applies a 120
years [retention] period for any of the personal
data of staff exiting without pension entitlements.
Obviously, the lifelong retention period was origi-
nally intended by the EU institutions for the pur-
pose of retired staffs’ pension entitlements, which
is however not applicable in the present case, as
[the applicant] left the EU service without such
entitlements. Furthermore, the contested data
whose erasure [the applicant] has specifically re-
quested (data relating to his person, which the
SRB names “appraisal reports”) are not necessary
and [are] irrelevant for financial obligations in the
sense of the Staff and Financial Regulations and
can thus be erased before the standard 10 years
period.

Contrary, the SRB applies a retention period for
[the applicant’s] entire personal file of 120 years
after his birth date.

We argue that this duration is not only in breach
of the [common retention list of 2012] but not
necessary in order for the SRB to comply with its
obligations.

Likewise, it prevents [the applicant] from exerci-
sing his fundamental rights as enshrined by Reg-
ulation [2018/1725] and the EU Charter of Fun-
damental Rights.

... [In the present case] a duration of 120 years ...
deprives from any effectiveness the fundamental
rights of [the applicant to the protection of his
personal data].

In that regard, it is respectfully submitted that
[the EDPS] should have assessed also the propor-
tionality of the duration of the SRB’s intended re-
tention period and purposes in order to assess the
validity/ground of [the applicant’s] request and
complaint — which [he] did not.

33. On 27 February 2021, the SRB was invited by
the EDPS to submit its observations on the re-
quest for review, which the SRB did on 5 March
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2021, reiterating its observations which it had
sent to the EDPS on 17 September 2020 for the
purposes of submitting that the request for review
should be refused.

34. On 9 March 2021, the EDPS refused the appli-
cant’s request for review by the second contested
decision.

35. The second contested decision is worded as
follows:

‘We have carefully analysed the request for review
and have concluded that you have not provided
any new factual evidence or legal arguments,
which would justify a review of the [first con-
tested d]ecision.

We take note that, in the request for review, you
also raise the issue as to the exact time when the
[applicant] will be entitled to exercise his right to
erasure, right to object and right to restriction of
processing [of his personal data], since “it still re-
mains instrumental for him to know and under-
stand when time-wise these rights can be exerci-
sed”.

Similarly, we note that you contest the 120 years
retention period applied by the SRB to the [appli-
cant]’s personal data contained in his personal
file.

However, please note that the subject matter of
the complaint investigated under case 2020-0342
was limited to the [applicant]’s request for erasure
of his personal data submitted to the SRB on 8
March 2020.

Future exercise of the right to erasure and exercise
of other rights, such as the right to object and
right to restriction of the processing [of personal
data], as well as any arguments relating to the law-
fulness of the 120 years retention period applied
by SRB to personal files have, therefore, not been
subject to the EDPS investigation in the context of
the present complaint case.

Consequently, these elements cannot be addres-
sed within the framework of the review procedu-
re. Should the [applicant] wish to contest those,
he may lodge a new complaint to the EDPS in this
regard’

Forms of order sought

36. The applicant claims that the Court should:

— annul the first contested decision and, so far as
necessary, the second contested decision;

- order the EDPS to pay him the sum of EUR 20
000 in respect of the damage suffered;

- order the EDPS to pay the costs.

37. The EDPS contends that the Court should:
- dismiss the action as unfounded;
— order the applicant to pay the costs.

Law

38. By the present action, the applicant seeks the
annulment of the contested decisions and com-
pensation for the damage allegedly suffered.

The new evidence submitted by the parties

39. In the first place, the applicant submitted to
the Court, by document lodged at the Court Re-
gistry on 31 August 2021, three new items of evid-
ence.

40. According to the EDPS, that new evidence
must be dismissed as in part inadmissible and in
part irrelevant and unfounded.

41. In the present case, first of all, the applicant
submitted an exchange of emails between himself,
the Human Resources Directorate of the Com-
mission and the SRB.

42. Trrespective of the question of their admissibi-
lity, those items must be dismissed.

43. Indeed, they are not relevant for the purposes
of ruling in the present case, since their content
relates not to a refusal to erase or to allow objecti-
on to, or restriction of, the processing of the appli-
cant’s personal data, but to a right of access to
certain data, that right being unrelated to the
subject matter of the present dispute.

44. Next, the applicant submitted a decision of the
EDPS of 3 March 2020 in a case involving the
European Court of Auditors.

45. Trrespective of the question of its admissibility,
that new item of evidence must be dismissed.

46. Indeed, that new evidence is in no way rel-
evant for the purposes of ruling in the present
dispute, in that a decision of the EDPS in another
case cannot be relied upon as against him in the
present case.

47. Lastly, the applicant submitted an exchange of
emails with the European Central Bank (ECB)
Data Protection Officer relating to the ECB’s prac-
tice as regards the periods for the retention and
processing of personal data of ECB staff.

48. Irrespective of the question of their admissibi-
lity, those items must be dismissed.

49. The practice of other EU institutions, agencies
or bodies, as regards the periods for the retention
and processing of personal data, cannot be rel-
evant in the present case and, in any event, can in
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no way be relied upon as against the EDPS in the
present case.

50. The new items of evidence submitted by the
applicant must, therefore, be dismissed.

51. In the second place, by document lodged at
the Court Registry on 5 October 2021, the EDPS
submitted a new item of evidence, namely the
complaint lodged by the applicant on 7 August
2021 regarding the SRB’s retention period for
personal data, which expressly refers to the com-
plaint in the present case.

52. According to the applicant, that new item of
evidence must be dismissed as irrelevant.

53. However, that item of evidence is relevant in
the present case, since that other complaint con-
cerns the period for the retention and processing
of personal data by the SRB.

54. Moreover, its lateness is justified by the date on
which the defence was lodged, namely 8 July
2021, which was before the date on which that
other complaint was lodged, in accordance with
Article 85(3) of the Rules of Procedure of the
General Court.

55. That item of evidence must, therefore, be ad-
mitted.

The claims for annulment

56. The applicant seeks annulment of the first con-
tested decision, by which the complaint was
rejected, and, in so far as necessary, annulment of
the second contested decision, by which the re-
quest for review of the first contested decision was
refused.

The claim directed against the first contested decisi-
on

57. In support of his claim for annulment, the
applicant relies on a single plea in law, alleging
infringements of Article 4(1) and Articles 5, 19,
20 and 23 of Regulation 2018/1725, as well as in-
fringement of the principles of necessity and pro-
portionality and of Articles 7, 8 and 41 and Article
52(1) of the Charter of Fundamental Rights of the
European Union (‘the Charter’).

58. The applicant submits that the EDPS failed to
assess whether it was necessary for the SRB to
provide for a minimum period of 120 years for the
storage and processing of the personal data at is-
sue, in particular as regards the appraisal reports,
in order to comply with its obligations under Ar-
ticle 26 of the Staff Regulations.

59. To that end, the applicant recalls that, pur-
suant to Article 4(1)(e) of Regulation 2018/1725,
the retention period for personal data must be no
longer than is necessary for the purposes for
which those data are processed and that, in the
first contested decision, the EDPS drew the SRB’s
attention to the EDPS Guidelines and the Com-
mon Commission-level retention list of the Euro-
pean Commission files in its second updated ver-
sion (SEC(2019)900); attention was drawn to
those documents notwithstanding that, according
to the EDPS, those texts were not applicable in the
present case, those guidelines having provided for
a maximum duration of 10 years and the EDPS
having constantly stated beforehand that a durati-
on of 120 years was excessive.

60. The applicant complains that the EDPS failed
to check either the necessity or the purpose of
such a retention period and relies in that regard
on the practice of other EU agencies and instituti-
ons, as well as the EDPS’s own opinions.

61. As the EDPS himself stated, the lifelong reten-
tion period was originally intended by the EU in-
stitutions for the purpose of their retired officials’
pension entitlements, which is however not
applicable in the present case, as the applicant, a
former temporary agent, left the EU service with-
out such pension entitlements and had no spouse
or children.

62. In the applicant’s view, the contested data re-
lating to his name, which the SRB claims to be
‘appraisal reports, are neither necessary nor rel-
evant to the financial obligations within the
meaning of the Staff Regulations and Regulation
(EU, Euratom) 2018/1046 of the European Parlia-
ment and of the Council of 18 July 2018 on the
financial rules applicable to the general budget of
the Union, amending Regulations (EU) No

1296/2013, (EU) No 1301/2013, (EU) No
1303/2013, (EU) No 1304/2013, (EU) No
1309/2013, (EU) No 1316/2013, (EU) No

223/2014, (EU) No 283/2014, and Decision No
541/2014/EU and repealing Regulation (EU, Eu-
ratom) No 966/2012 (O] 2018 L 193, p. 1), where-
as the SRB applies a retention period for the appli-
cant’s entire personal file of at least 120 years after
his date of birth.

63. A retention period, as regards personal data,
of at least 120 years after the applicant’s birth is, in
itself or in any event in the present case, not ne-
cessary in order for the SRB to comply with its
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obligations deriving from Article 26 of the Staff
Regulations.

64. The applicant submits that such a retention
period is also disproportionate, as previously con-
stantly stated by the EDPS himself, in that it intro-
duces an undue limitation and unlawful breach of
the fundamental rights enshrined in Articles 7
and 8 of the Charter in the light of Article 52(1)
thereof.

65. Such a retention period also deprives of any
effectiveness the applicant’s fundamental rights to
erasure, to the restriction of the processing of his
personal data and to object, as provided by Regu-
lation 2018/1725.

66. Thus, the fact that the EDPS does not assess
the lawfulness of the 120-year retention period
for personal data constitutes a failure to fulfil his
obligations as regards the effectiveness of the ap-
plicant’s fundamental rights enshrined in the
Charter and in Regulation 2018/1725 and as re-
gards his duty to act diligently enshrined in Arti-
cle 41 of the Charter.

67. The EDPS disputes those arguments.

68. In the first place, it is for the Court to ascertain
whether the EDPS wrongly rejected the appli-
cant’s complaint, in breach of the right to erasure,
enshrined in Article 19 of Regulation 2018/1725,
the right to object, enshrined in Article 23 of that
regulation, and the right to the restriction of the
processing of personal data, enshrined in Article
20 of the regulation.

69. It should be noted that Article 4 of Regulation
2018/1725, entitled ‘Principles relating to pro-
cessing of personal data, provides in paragraph
(I)(a) and (b) thereof, inter alia, that personal
data must be processed lawfully, fairly and in a
transparent manner in relation to the data subject
and that they must be collected for specified, ex-
plicit and legitimate purposes and not further
processed in a manner that is incompatible with
those purposes.

70. Article 5 of Regulation 2018/1725, entitled
‘Lawfulness of processing, provides in paragraph
(1)(b) thereof that processing is to be lawful, in
particular if it is necessary for compliance with a
legal obligation to which the controller is subject.
71. Article 19(1) of Regulation 2018/1725 pro-
vides for the right to obtain from the controller of
the personal data the erasure of those data. Article
19(3)(b) of that regulation contains an exception
to that principle where the processing of the
personal data is necessary for compliance with a

legal obligation to which the data controller is
subject. In other words, the erasure of personal
data may not be obtained if the processing of
those data, and thus their retention, is necessary
for compliance with a legal obligation to which
the controller of those data is subject.

72. Article 20 of Regulation 2018/1725 provides
that the data subject must have the right to obtain
from the controller of personal data restriction of
processing, in particular where the accuracy of
the data is contested, where the processing is un-
lawful or where the controller no longer needs the
personal data for the purposes of the processing,
but they are required by the data subject for the
establishment, exercise or defence of legal claims.
73. Article 23(1) of Regulation 2018/1725 allows
the data subject to object, on grounds relating to
his or her particular situation, at any time to pro-
cessing of personal data concerning him or her
which is based on point (a) of Article 5(1), that is,
where processing is necessary for the perfor-
mance of a task carried out in the public interest
or in the exercise of official authority vested in the
EU institution or body. In that case, the controller
of the personal data must no longer process those
data unless the controller demonstrates compel-
ling legitimate grounds for the processing which
override the interests, rights and freedoms of the
data subject or for the establishment, exercise or
defence of legal claims.

74. In the present case, the SRB’s legal obligation
justifying the refusal of the requests seeking era-
sure and to object to processing arises from Arti-
cle 26 of the Staftf Regulations, which requires the
SRB to keep all documents concerning the admi-
nistrative status of the official or servant con-
cerned and all reports relating to his or her ability,
efficiency and conduct. Article 26 also provides
that an official must have the right, even after lea-
ving the service, to acquaint himself or herself
with all the documents in his or her file and to
take copies of them.

75. In so far as the applicant alleges infringement
of Articles 19, 20 and 23 of Regulation 2018/1725,
it must be found that, in the light of the complaint
brought before him, the EDPS was right to refuse
the applicant’s requests.

76. First, as regards the right to erasure of personal
data, it follows from reading Article 19(3)(b) of
Regulation 2018/1725 in conjunction with Article
26 of the Staff Regulations, that the SRB could
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consider itself legally obliged to keep the appli-
cant’s file and not to grant his request for erasure.
77. As the EDPS stated in reply to a question from
the Court, the retention of those data meets the
need to establish pension rights or to determine
rights of a surviving spouse or orphans and must,
therefore, cover a sufficient period for the staff
member (or his or her beneficiaries) to have ex-
hausted all channels of appeal after termination of
his or her service within the meaning of Article 47
of the Staff Regulations.

78. Furthermore, even if the applicant is not con-
cerned by pension rights, the SRB’s refusal is con-
sistent with the purpose of Article 26 of the Staff
Regulations, which is, inter alia, to enable any of-
ficial, even after leaving the service, to acquaint
himself or herself with all the documents in his or
her file and to take copies of them. It may indeed
be noted that that access to his file was requested
by the applicant and was granted to him on 28
February 2020. Similarly, as is apparent, in partic-
ular, from the first contested decision, the applic-
ant brought actions against the SRB before the
Court in May 2020, which, as at the date of the
first contested decision, were still pending.

79. Accordingly, without prejudice to the question
of how long the personal file may be retained, it
follows from the applicable provisions that, as at
the date of the first contested decision, the EDPS
was right to uphold the SRB’s refusal of the appli-
cant’s request seeking the erasure of his personal
data present in his file.

80. Secondly, as regards the applicant’s request
that the processing of his personal data be restric-
ted, apart from the fact that he does not appear to
have specified what specific form of restriction he
wished, such a restriction must meet certain con-
ditions laid down in Article 20 of Regulation
2018/1725, which the applicant has not established
were satisfied in the present case. In particular, he
has not established how the data in his file are in-
accurate or incomplete, or that the first contested
decision is erroneous in that regard.

81. Thirdly, as regards the request seeking to ob-
ject to the processing of the applicant’s personal
data, within the meaning of Article 23(1) of Reg-
ulation 2018/1725, the EDPS correctly notes that
the SRB relied on the legal obligation deriving
from Article 5(1)(b) of Regulation 2018/1725,
according to which the processing of personal
data is lawful if it is necessary for compliance with
a legal obligation to which the controller is sub-

ject, which is the case here. The applicant fails to
substantiate his challenge further in that regard.
82. Accordingly, the applicant’s argument con-
cerning a lack of purpose or necessity in order to
refuse his right to erasure or his right to object to
the processing of his personal data contained in
his personal file and retained by the SRB on that
basis must be rejected. Consequently, the first
contested decision, by which the EDPS rejected
the applicant’s complaint in that regard, is not vi-
tiated by unlawfulness.

83. In the second place, the applicant submits be-
fore the Court that the EDPS erred in failing to
assess the proportionality of the retention period
for his personal data.

84. In that regard, it should be recalled that, pur-
suant to Article 57(1)(e) of Regulation 2018/1725,
relating to the tasks of the EDPS, the latter is to
‘handle complaints lodged by a data subject, or by
abody, organisation or association ... and investi-
gate, to the extent appropriate, the subject matter
of the complaint and inform the complainant of
the progress and the outcome of the investigation
within a reasonable period, in particular if further
investigation or coordination with another super-
visory authority is necessary’.

85. However, in the present case, the subject mat-
ter of the complaint was limited to the request
seeking erasure, the exercise of the right to object,
and the exercise of the right to restrict the pro-
cessing of the applicant’s personal data.

86. It is true that, in the complaint, the applicant
referred to the 120-year retention period for
personal data that was applied by the SRB.

87. Nonetheless, the fact remains that the appli-
cant’s objective was to obtain the erasure of his
personal data, in particular his appraisal reports,
as is apparent from the material in the file relat-
ing, in particular, to the procedure before the SRB.
88. It is also apparent from the file that the applic-
ant did not, in the complaint, develop any legal
argument concerning the examination of the re-
tention period for personal data in the light of the
principle of proportionality.

89. In the complaint, the applicant argued that the
120-year retention period for personal data that
was applied by the SRB infringed his rights
enshrined in Articles 19, 20 and 23 of Regulation
2018/1725, without in any way substantiating his
arguments, even though those provisions do not
relate to the retention period for personal data.
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90. Furthermore, the proportionality of the reten-
tion period for personal data that was applied by
the SRB was not advanced by the applicant as
such, but in the context of invoking a breach of his
individual rights as a data subject under Articles
19, 20 and 23 of Regulation 2018/1725.

91. Therefore, the EDPS did not make an error of
assessment in finding that the subject matter of
the applicant’s complaint was limited to the re-
quest seeking erasure, the right to object, and the
right to restrict the processing of the applicant’s
personal data.

92. It follows that, in the present case, the EDPS
did not err in law in not examining the future
exercise of the right to erasure, of the right to ob-
ject or of the right to restrict the processing of
personal data, or any arguments relating to the
lawfulness of the 120-year retention period for
personal data that was applied by the SRB to
personal files.

93. In addition, as the EDPS indeed rightly noted
in the second contested decision, if the applicant
wished to contest those elements, he could lodge a
new complaint with the EDPS, in order to enable
the issue of the proportionality of the retention
period for personal data that was applied by the
SRB to be examined in relation to the purposes
for which the data were processed, in compliance
with the adversarial principle and the rights of
defence of all the parties to the dispute.

94. Moreover, it is clear from the documents in
the file that the applicant lodged such a request
with the EDPS on 7 August 2021, concerning the
retention period for personal data that was ap-
plied by the SRB, which expressly refers to the
complaint in the present case.

95. Consequently, without prejudice to the merits
of that request, the objections alleging infringe-
ment of Article 4(1)(e) of Regulation 2018/1725,
in relation to the retention period for the appli-
cant’s personal data, and of Article 8 and Article
52(1) of the Charter, relating to the protection of
personal data and the principle of proportionality,
which in essence accord with the arguments pre-
viously examined, must also be rejected.

96. Similarly, it must be found that the alleged in-
fringement of Article 7 of the Charter, relating to
the protection of private and family life, has not
been substantiated in any way before the Court
and must be rejected.

97. In the third place, the applicant alleges infrin-
gement of the right to good administration, gua-

ranteed by Article 41 of the Charter, in the context
of the claim for annulment and submits in that
regard that the EDPS failed to act diligently in the
conduct of his investigation of the complaint.

98. It must be borne in mind that the duty to act
diligently which is inherent in the principle of
sound administration and applies generally to the
actions of the EU administration in its relations
with the public requires that that administration
act with care and caution (judgment of 4 April
2017, Ombudsman v Staelen, C-337/15 P,
ECLLEU:C:2017:256, paragraph 34; see also, to
that effect, judgment of 16 December 2008, Mas-
dar (UK) v  Commission, C-47/07 P,
ECLI:EU:C:2008:726, paragraphs 92 and 93).

99. In the present case, in so far as the applicant
complains of the time taken to deal with his re-
quests, that argument must be rejected. The
applicant lodged his complaint on 20 March 2020,
was invited, as was the SRB, to submit observati-
ons and he himself requested an extension of the
time limit for responding on 14 June 2020.
Accordingly, in the light of the material in the file,
the first contested decision cannot be regarded as
having been adopted within an unreasonable pe-
riod of time.

100. In so far as the applicant maintains that the
EDPS ought to have examined the complaint in a
more ‘open-minded manner’ and that he ought to
have taken into consideration all the elements of
the file, that argument must be rejected.

101. In the circumstances of the present case and
in the light of the complaint before the EDPS, the
principle of sound administration did not require
him to exercise his powers of investigation. More-
over, as the EDPS states, this would not have had
any impact on the conclusion that the applicant
was not entitled to erasure of his personal data
held by the SRB as at the date of the first contested
decision, namely 18 January 2021, since the appli-
cant’s personal data had been stored only since
the date of his resignation, namely 30 September
2019.

102. In addition, in the first contested decision,
the EDPS drew the SRB’s attention to the Com-
mon Commission-level retention list of the Euro-
pean Commission files in its second updated ver-
sion (SEC(2019)900), as well as the EDPS
Guidelines concerning the processing operations
in the field of staff recruitment, even though those
texts were not applicable to the applicant’s case,
who worked for the SRB until September 2019.
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The EDPS thus observed that they recommended
a retention period for personal data stored in
personal files under Article 26 of the Staff Reg-
ulations of 10 years as from the termination of
employment or as from the last pension payment
and it is apparent from its answer to the Court’s
question, sent on 10 March 2022, that the SRB
took that statement into account.

103. In that context, the EDPS did not infringe the
right to good administration.

104. It follows that the claim for annulment di-
rected against the first contested decision must be
dismissed.

The claim against the second contested decision
105. By the second contested decision, the EDPS
refused the request for review of the first con-
tested decision, submitted by the applicant on the
basis of Article 18(1) of the EDPS Rules of Proce-
dure. In essence, first, he found that the applicant
had not provided any new evidence or arguments
which would justify a review of the first contested
decision. Secondly, he found, in the subsequent
paragraphs of his decision, that the future exercise
of the right to erasure and of other rights, such as
the right to object and right to restriction of the
processing of personal data, as well as any argu-
ments relating to the lawfulness of the 120-year
retention period applied by SRB to personal files,
had not been subject to the EDPS investigation in
the context of the complaint case and that those
elements could not, therefore, be addressed
within the framework of the review procedure.
106. It must be borne in mind that, under Article
18 of the EDPS Rules of Procedure, the ‘EDPS
shall review its decision where the complainant or
institution advances new factual evidence or legal
arguments, which must logically relate to the sub-
ject matter of the complaint and to the content of
the decision relating to it.

107. In the present case, in the complaint of 20
March 2020, the wording of which is reproduced
in paragraphs 16 to 18 above, the applicant re-
quested the erasure of his personal data. He also
asserted his right to object and his right to the re-
striction of the processing of those data.

108. Those requests were refused by the first con-
tested decision, from which it is apparent that all
those requests were indeed dealt with by the
EDPS. It is not apparent from the applicant’s re-
quest for review that, as regards his request
seeking erasure, to object and for restriction of

the processing of his personal data, he advanced
new evidence which was not taken into account
by the EDPS.

109. It follows that the EDPS was right to find, in
the context of the request for review, that no new
evidence had been produced by the applicant as
regards his requests already examined in the con-
text of the first contested decision.

110. In addition, in the context of the challenge to
the retention period for his personal data, the
applicant produced, inter alia, several documents
relating to the personal-data protection policies of
various EU agencies, arguing that it was instru-
mental for him to know and understand when
time-wise his rights could be exercised. The
applicant submitted that the EDPS should have
assessed the proportionality of the duration of the
SRB’s retention period for personal data and the
purposes thereof.

111. However, it must be stated that, in that re-
spect, the subject matter of the request for review
differed from that of the complaint and from that
of the first contested decision, with the result that
the evidence produced in the request for review
could not be accepted, pursuant to Article 18 of
the EDPS Rules of Procedure, for the purposes of
a review by the EDPS of the first contested decisi-
on.

112. The EDPS was, therefore, fully entitled to
find that the future exercise of the rights relied
upon by the applicant, as well as any arguments
relating to the lawfulness of the 120-year retenti-
on period for personal data that was applied by
the SRB, had not been subject of the complaint of
8 March 2020 before the SRB and that of 20 March
2020 before the EDPS, that they had not, there-
fore, been subject to an EDPS investigation and
that they could not be addressed within the
framework of the review procedure.

113. The applicants argument that his complaint
related not only to erasure, but also to objection
and to the restriction of the processing of personal
data and that the EDPS wrongly failed to take into
account that objection and that request for re-
striction of the processing of personal data, in re-
fusing his request for review, must be rejected.
The EDPS took into account all the applicant’s
requests. In addition, that argument is based
upon a misreading of the second contested decisi-
on, since it was in the context of his analysis relat-
ing to the request for review concerning the future
exercise of the rights relied upon and the propor-
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tionality of the duration that the EDPS referred to
the request for erasure submitted on 8 March
2020 to the SRB.

114. Consequently, the EDPS was fully entitled to
find that those arguments could not be dealt with
in the context of the review procedure. The argu-
ments based upon infringement of the principle
of good administration must be rejected for the
same reasons as those set out in paragraphs 101 to
103 above.

115. Accordingly, the claim for annulment di-
rected against the second contested decision and,
therefore, the claim for annulment in its entirety
must be dismissed.

The claim for compensation

116. In support of his claim for compensation, the
applicant submits that all the conditions for liabil-
ity on the part of the EDPS are met in the present
case.

117. First of all, the applicant submits that Article
8 of the Charter, the duty to act diligently and the
principle of good administration, including the
principle that procedures must be conducted
within a reasonable time, enshrined in Article 41
of the Charter, and Regulation 2018/1725 confer
rights on individuals.

118. Secondly, in the present case, there is a suffi-
ciently serious breach by the EDPS of the duty to
act diligently and of the principle of good admi-
nistration, because, by failing to act with all the
requisite care and caution, the EDPS gravely and
manifestly disregarded the limits on his discretion
in the exercise of his power to investigate com-
plaints and requests for revision.

119. Next, the applicant submits that the infringe-
ment of the principle of good administration, in
particular of the reasonable time principle,
allowed the SRB to repeat ongoing infringements
of his personal data, thereby causing him damage,
assessed ex aequo et bono at EUR 20 000.

120. Lastly, the applicant submits that the damage
sustained is a sufficiently direct consequence of
the seriously unlawful conduct of the EDPS,
which is the determinant cause of the damage
sustained.

121. The EDPS contends that the claim for com-
pensation should be dismissed, since none of the
conditions for him to incur liability are met.

122. In that regard, it must be borne in mind that
in order for the European Union to incur
non-contractual liability under the second par-

agraph of Article 340 TFEU and for the right to
compensation to be enforceable, a number of
conditions must be satisfied: the conduct alleged
against the institutions must be unlawful, actual
damage must have been suffered and there must
be a causal link between that conduct and the
damage complained of. That liability cannot be
regarded as having been incurred without satis-
faction of all the conditions to which the duty to
make good any damage, as defined in the second
paragraph of Article 340 TFEU, is thus subject
(see judgment of 3 July 2018, Transtec v Commis-
sion, T-616/15, ECLI:EU:T:2018:399, paragraph
164 and the case-law cited).

123. In the present case, it is apparent from the
Court’s findings that no unlawfulness vitiating the
first contested decision or the second contested
decision has been established.

124. Accordingly, the applicants claim for com-
pensation must be dismissed and, therefore, the
action must be dismissed in its entirety.

Costs

125. Under Article 134(1) of the Rules of Proce-
dure, the unsuccessful party is to be ordered to
pay the costs if they have been applied for in the
successful party’s pleadings.

126. Since the applicant has been unsuccessful, he
must be ordered to bear his own costs and to pay
those incurred by the EDPS, in accordance with
the form of order sought by the EDPS.

On those grounds,

The General Court (First Chamber)
hereby:

1. Dismisses the action;

2. Orders JS to pay the costs.

NOOT

Deze uitspraak van het Hof van Justitie van de
Europese Unie (hierna: Hof) toont nog maar weer
eens aan hoe belangrijk de formulering is bij het
indienen van een klacht die ziet op de verwerking
van persoonsgegevens. In deze zaak gaat het om
eiser, die van 2017 tot en met 2019 bijna twee
jaar tijdelijk in dienst was bij de Single Resoluti-
on Board (hierna: SRB), een instelling van de Eu-
ropese Unie. Vandaar dat Verordening (EU) nr.
2018/1725 van toepassing is en niet de Algemene
Verordening Gegevensbescherming (hierna:
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AVG).Toch is deze zaak op een aantal punten in-
teressant voor anderen dan EU-werkgevers, aan-
gezien de beginselen en rechten uit Verordening
(EU) nr. 2018/1725 die ter discussie staan in deze
zaak grotendeels vergelijkbaar zijn met de begin-
selen en rechten uit de AVG. Het belang van het
duidelijk formuleren van een klacht bij de Euro-
pese toezichthouder gegevensbescherming, de
European Data Protection Supervisor (hierna:
EDPS), is daarnaast voor iedereen die dit over-
weegt relevant.

Eiser vraagt in de zaak om nietigverklaring van
een beslissing van de EDPS. Daarbij beroept ei-
ser zich onder andere op schending van art. 4 lid
1enart. 5,19, 20 en 23 Verordening (EU) nr.
2018/1725. Deze artikelen zien, achtereenvolgens,
op de rechtmatigheid van de verwerking, het
recht om vergeten te worden, het recht op beper-
king van de verwerking en het recht van bezwaar
tegen de verwerking.

Het Hof werkt heel netjes de beginselen van ge-
gevensverwerking en de rechten van betrokkene
uit op basis van Verordening (EU) nr. 2018/1725.
Daarbij begint het Hof terecht bij art. 4 Verorde-
ning (EU) nr. 2018/1725. Dit artikel, met de titel
‘beginselen met betrekking tot de verwerking
van persoonsgegevens’, bepaalt in lid 1 sub a dat
persoonsgegevens op een rechtmatige, behoor-
lijke en transparante manier moeten worden ver-
werkt. Lid 1 sub b beschrijft vervolgens het doel-
bindingsprincipe: gegevens moeten worden
verzameld voor een welbepaald, uitdrukkelijk
omschreven en gerechtvaardigd doel en mogen
niet verder worden verwerkt op een met die
doeleinden onverenigbare manier.

Vervolgens verwijst het Hof naar art. 5 Verorde-
ning (EU) nr. 2018/1725 getiteld ‘rechtmatigheid
van de verwerking’. Dit artikel bepaalt in lid 1 sub
b dat de verwerking rechtmatig is indien de ver-
werking noodzakelijk is om te voldoen aan een
wettelijke verplichting die op de verwerkingsver-
antwoordelijke (in dit geval de voormalige werk-
gever van eiser, SRB) rust.

Daarna gaat het Hof in op de rechten van betrok-
kene. In dit geval richtte eiser zich op het recht
om vergeten te worden, het recht op beperking
van de verwerking, het recht van bezwaar tegen
de verwerking. Deze rechten zijn echter niet ab-
soluut. Zo bevat art. 19 lid 3 sub b Verordening
(EU) nr. 2018/1725 een uitzondering op het recht
om vergeten te worden, indien de verwerking
van persoonsgegevens noodzakelijk is voor de

naleving van een wettelijke verplichting. Art. 20
Verordening (EU) nr. 2018/1725 kent het recht op
beperking van de verwerking alleen toe in de vier
in lid 1 genoemde situaties, bijvoorbeeld als de
juistheid van de persoonsgegevens wordt be-
twist. Art. 23 lid 1 Verordening (EU) nr. 2018/1725
stelt betrokkene in staat om bezwaar te maken
tegen de verwerking van persoonsgegevens die
gebaseerd is op art. 5 lid 1 sub a Verordening, in
het geval de verwerking noodzakelijk is voor de
vervulling van een taak in het algemeen belang
of in het kader van de uitoefening van het open-
baar gezag dat aan de instelling of het orgaan
van Unie is verleend. In dat geval staakt verwer-
kingsverantwoordelijke de verwerking van de
persoonsgegevens, tenzij er dwingende gerecht-
vaardigde gronden zijn voor de verwerking die
zwaarder wegen dan de belangen, rechten en
vrijheden van betrokkene.

Het Hof oordeelt vervolgens dat het verzoek van
eiser om de verwerking van zijn persoonsgege-
vens te beperken moet voldoen aan bepaalde
voorwaarden uit art. 20 Verordening (EU) nr.
2018/1725, in het bijzonder dat de persoonsgege-
vens onnauwkeurig of onvolledig zijn. Eiser heeft
dat in deze zaak niet aan kunnen tonen.

Het Hof oordeelt dat de wettelijke verplichting
van de SRB voortkomt uit art. 26 Statuut van de
ambtenaren van de Europese Unie (hierna: het
Statuut van ambtenaren). Daarbij hanteert het
Hof een begrijpelijke lezing van dit artikel. Het
artikel verplicht de SRB namelijk om alle docu-
menten die zien op de administratieve status van
een betrokken ambtenaar en alle verslagen be-
treffende zijn of haar bekwaambheid, efficiéntie en
gedrag te bewaren, inclusief de opmerkingen
van de ambtenaar zelf. Art. 26 Statuut van amb-
tenaren bepaalt verder dat een ambtenaar het
recht heeft om kennis te nemen van alle docu-
menten in zijn dossier en om daar kopieén van te
maken, zelfs na zijn uitdiensttreding. Ondanks
dat eiser niet betrokken is bij enige pensioen-
rechten acht het Hof de weigering van werkgever
om de gegevens niet te wissen in overeenstem-
ming is met art. 26 Statuut van ambtenaren (par.
76), zonder te oordelen over hoelang deze gege-
vens bewaard mogen blijven. Daarbij merkt het
Hof op dat eiser in deze zaak zelf gebruik heeft
gemaakt van het recht op een kopie van zijn per-
soonsdossier na uitdiensttreding, wat inderdaad
het geval is geweest direct bij uitdiensttreding.
Eiser verzocht destijds bij de SRB om een kopie
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van al zijn persoonsgegevens en alle gegevens
die naar zijn persoon verwijzen die daar opgesla-
gen waren.

Vervolgens komt het Hof tot dezelfde conclusie
t.a.v. het bewaren van de persoonsgegevens tot-
dat alle beroepsmogelijkheden van de ambte-
naar (of zijn of haar rechthebbende) zijn uitgeput.
Ook hier concludeert het Hof dat eiser gebruik
heeft gemaakt van deze mogelijkheid, door

in mei 2020 een beroep in te stellen tegen de
SRB bij het Hof. Dit beroep was op datum van de
eerste bestreden beslissing nog aanhangig. Bei-
de situaties leiden er toe dat de SRB volgens het
Hof niet hoefde te voldoen aan het verzoek om
de persoonsgegevens van eiser te wissen, onver-
minderd de vraag hoe lang het persoonlijke dos-
sier kan worden bewaard.

Als het gaat om de bewaartermijn van het perso-
neelsdossier leest de SRB art. 26 Statuut van
ambtenaren gezamenlijk met de arbeidsvoor-
waarden van de overige personeelsleden van de
Europese Unie (waarbij de wettelijke verplich-
ting, onder art. 19 lid 3 sub b Verordening (EU) nr.
2018/1725, de toepassing van het recht op verwij-
dering, zoals voorzien in art. 19 lid 1 van dezelfde
verordening uitsluit) en de gemeenschappelijke
bewaarlijst van de Commissie voor bestanden
van de Europese Commissie (SEC(2012)713) (par.
12). De SRB past deze laatste lijst naar analogie
toe en zo ontstaat er, volgens de SRB, een wette-
lijke plicht om het dossier te archiveren en ver-
volgens te minste 120 jaar na geboortedatum te
bewaren. Dit heeft voornamelijk te maken met
eventuele pensioenrechten die nabestaanden
van een overleden ambtenaar mogelijk nog heb-
ben, een weduwen- of wezenpensioen. In deze
specifieke zaak heeft eiser echter geen pensioen-
rechten opgebouwd en er geen partner of kind.
Over de vraag of de bewaartermijn in dat geval
nog steeds proportioneel en subsidiair is, oor-
deelt de EDPS niet aangezien de oorspronkelijke
klacht van eiser daar niet op zag. De EDPS wijst
eiser hier op en geeft aan dat eiser over de be-
waartermijn een aparte klacht zou moeten indie-
nen als hij een beslissing hierover wenst (par.
35).

Het is begrijpelijk, maar ook heel jammer, dat in
deze zaak voorbij wordt gegaan aan de vraag of
het personeelsdossier inderdaad levenslang na
uitdiensttreding mag worden bewaard in het ge-
val een werknemer geen pensioenrechten heeft
opgebouwd en geen partner of kinderen heeft

die een beroep kunnen doen op een eventueel
weduwen- en wezenpensioen. Zo verwoordt lijkt
dat inderdaad geen evenredige en proportionele
termijn. Maar omdat de klacht waarover de EDPS
oordeelde daar niet op zag, was het voor de
EDPS niet mogelijk daar een uitspraak over te
doen. En zodoende geldt dit ook voor het Hof. Uit
deze zaak blijkt daarmee wel dat de formulering
van een klacht bij de EDPS van groot belang is.
Bedenk met andere woorden vooraf goed waar
een eventuele klacht op ziet, want mogelijk was
de zaak anders gelopen indien eiser de klacht
had gericht tegen de levenslange bewaartermijn.

mr. dr.T. Mulder
Lector Hanzehogeschool Groningen.
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Cassatie in belang der wet: termijnoverschrij-
ding art. 35 UAVG

Hoge Raad

15 september 2023, 22/03293,
ECLI:NL:HR:2023:1216

(mr. Wattendorf, mr.Ter Heide, mr. Schaaf-
sma, mr. Salomons, mr. Teuben)

Verwijderingsverzoek. Verzoekschriftproce-
dure. Termijnoverschrijding.

[AVG art. 15, 16, 17, 18, 19, 20, 21, 22; UAVG
art. 35]

In deze cassatieprocedure in het belang der wet
gaat het om de vraag of het mogelijk is in kort
geding een vordering tot verwijdering van per-
soonsgegevens in te stellen nadat de termijn van
zes weken, als vermeld in art. 35 lid 2 UAVG, is
verstreken.

ING heeft betrokkene geregistreerd bij het Bureau
Krediet Registratie (hierna: BKR) wegens een
schuld uit hoofde van een afgesloten Studenten-
krediet. Hoewel betrokkene de schuld heeft afge-
lost, blijft de BKR-registratie nog vijf jaar zicht-
baar. Betrokkene wordt hierdoor in het aangaan
van een hypothecaire lening belet en vordert dat
ING haar BKR-registratie verwijdert. Het hof en de
voorzieningenrechter hebben betrokkene
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