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ABSTRACT

The Procurement Platform Groningen is a cooperation of 15 tendering authorities in the northern part of the Netherlands. The Platform requested Hanze to start a research project concerning the Social Added Value of the Platform’s spend. The first phase of this research has now been completed. This phase has resulted in more insight into the spend of the Platform. 
The subject of this working paper concerns one of the next steps in this research. How can tendering authorities stimulate innovation within SMEs through tenders below threshold values? 
Most of the Platform members’ spend is put to market through non-European tenders. This paper describes a theoretical research into Platform’s possibilities to encourage innovation in SMEs, by using tendering for contracts that are below the threshold value. The results of this research show that the Platform can use several tendering procedures.
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INTRODUCTION

The Procurement Platform Groningen (Platform) is a cooperation of 15 tendering authorities in the northern part of the Netherlands. In this paper the term ‘tendering authorities’ is used to indicate ‘contracting authorities’ in the sense of the European Directive 2014/24. The Platform does not solely ‘consist of ‘contracting authorities’, but also of contracting entities and private companies with public functions. 
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The Platform represents the most important tendering authorities in and around the city of Groningen. 
The Platform was founded in 2006. The organisations collaborating within the Platform share the following qualitative objective: to reinforce city and region, in the broad sense of the word, by – among other things – strengthening the Platform knowledge base of the Platform. This is for instance done by using the bond between research and practice, utilising the opportunities the Hanze procurement professorship offers (Platform 2016).
Estimate of the Platform’s influenceable, annual procurement volume is 1.5 billion €.
By now, the Platform is one of the most sustainable informal tendering network organisations in the Dutch public sector.
The  Professorship of Purchase Management of the Hanze University of Applied Sciences (PPM) was founded in 2008 as an initiative of several platform’s participants, the School of Facility Management at the Hanze UAS and the Dutch Association for Procurement Management (NEVI). 
The objective of PPM is to initiate and organise high-profile applied research into procurement and supply management. Hanze UAS students and lecturers are involved in the setup and execution of research that is directly based on the needs of companies and organisations. PPM’s motto is: ‘Procurement for a sustainable result’.
Under the authority of the Platform the professorship of Purchase Management of Hanze UAS studies how the procurement spend of Platform members can lead to the greatest social impact possible in the region.  “By impact we mean the portion of the total outcome that happened as a result of the activity of an organization, above and beyond what would have happened anyway.” (Rosenzweig, W., 2004) The title of this research project is: Social Added Value to City and Region (in short SAV research). The SAV-research started in August 2015 and will end in September 2017. The project has two main research questions: how to measure the social impact of procurement spend and how to stimulate the development of the social impact by procurement spend. 
The research project consists of four phases, as explained in figure 1. 
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Figure 1

This paper will describe broadly the outcomes of the first phases of the research project and then focus on legal preconditions for innovative tendering and stimulating Innovations within SME’s: one of the main themes for the platform. 


OUTCOMES PHASE 1

Currently (March 2016) the phase 1 studies have been finalised. 
We have increased our understanding insight into the flow of the spend within the region and toward the SME suppliers. The Platform members consider the next four themes to be the most important principles: sustainability, innovation, (regional) SME-friendly tendering and Social Return. Furthermore, a preliminary study was carried out by desk research into methods measuring social impact. From November 2015 until February 2016 eight Platform members were included in a benchmark study measuring the regional spend in the fiscal year 2014, by means of quantative analyses and interviews in the organizations. This research measured what Platform members spent in the region and how much flowed towards SME suppliers.
A considerable part of the (influenceable) spend remains in the region and/or the SME suppliers. However, while all members hold the same principles concerning regional and SME-friendly tendering, figure 2 shows substantial differences between the rankings of various members. This will be analysed in further detail in phase 2 of the SAV. The grey circle in figure 1 illustrates the position of the research on legal preconditions as part of the total research project.


Figure 2

Figure 2 shows percentages of eight Platform member’s (IPG1 – IPG8) influenceable spend in Northern Netherlands, percentage of their spend with SME suppliers in the Netherlands and percentage of spend on SME suppliers in the Northern Netherlands. 
Apparently, a considerable part of the expenses flows directly to SMEs. 
SME according to the European Definition SME, EC 2003: up to 250 FTE and turnover ≤50 m€ or balance sheet total ≤ 43 m€.
For the Platform SME-friendly tendering is important: most members signed October 2012 a covenant about entrepreneurship-friendly tendering (SME friendly tendering covenent, 2012).
As mentioned before besides sustainability, SME-friendly tendering and social return, innovation is the leading theme for the Platform. In the second part of this paper, we will focus on innovation support and encouragement of SMEs.
In what way the impact of encouragement can be measured and which indicators can be used, is part of the wider research project SAV. This part of the project falls outside the scope of this paper: it will be carried out until September 2016. Which product groups should be selected according Platform will also be determined in further research (September 2016).
Most spend of the platform concerns procurement below the ‘threshold levels’, or non-European tendering and a fairly large part of this procurement is carried out using the multi-contract tendering procedure. The multi-contract tendering procedure is in principle the appropriate procedure as far as supplies and services with a total value between €33,000 and €209,000 are concerned, and for works with a total value between €150,000 and €1,500,000 (Dutch Government, 2015). When the multi-contract tendering procedure is used, the tendering authority invites a number (at least 3, at most 5) of economic operators to submit a bid, based on objective criteria and taking into account the general principles of the Public Procurement law. Contrary to a national or a European tendering procedure, a previous announcement is not compulsory, inviting a number of economic operators is enough.
Recent research into tendering in the Netherlands shows the same tendency: approximately 75% of the tendering carried out by public contractors in the last 12 months after the Public Procurement Act in 2012 was put into the market by means of the multi-contract private tendering procedure (IBC, 2014). That is why the choice was made only to discuss procedures that offer opportunities as alternative to or supplementary to the multi contract tendering procedure. 


THE PUBLIC SECTOR AS ENABLER AND SOURCE OF INNOVATION ESPECIALLY FOCUSED ON SMEs

Public organisations have several different objectives. They also wish to achieve these objectives through procurement spend (demand-side). Naturally, public organisations firstly conduct procurement because they need goods or services in order to carry out their own tasks and operational management. In addition, they also want to realise a social impact by means of procurement. One way to realise such social impact is to encourage innovation. The Directive 2014/24/EU specifically mentions innovation as one of the objectives and means to realise social impact. 
The role of the public sector ‘as enabler and source of innovation’ has been the subject of innovation studies (Izsak & Edler, 2011) for quite some time. Rolfstam already indicates that the definitions of public procurement of innovations contain a certain ambiguity; however they “all have some characteristics in common. There is typically a public agency engaged together with one or several private firms or their organisations in activities that may lead to or promote innovation of some kind” (Rolfstam, 2012). 
By far the largest part of the (regional) suppliers’ market in the Northern Netherlands consists of SME companies. According to the report “The Northern Agenda 2014-2020” 95% of the companies belong to the SME and together these companies offer 75% of the employment. Research agency Panteia even states that the number of SME companies in the northern Netherlands actually amounts to 99.93% and that the share of SME employment is 77.8%. (Panteia, 2014) 
In a recent study on innovation support of the SMEs in the Northern Netherlands the Social and Economic Council Northern Netherlands concludes that the Netherlands is among the highest ranking European countries as regards the application of innovation. However, within the Netherlands the Northern Netherlands region lags behind on almost all aspects (Social Economic Coucil Norther Netherlands, 2014).
Panteia developed an innovation pyramid. It concluded that the Northern SMEs on all indicators rank lower than SMEs in the rest of the Netherlands (Panteia, 2014). 
For instance, 25% of the SME in the Northern Netherlands is indicated as innovative whereas the national percentage is 31%. There are relatively more ‘users of innovation’ in the Northern Netherlands and relatively less ‘front runners’ and ‘developers.’  
The SER NN states that better results in the field of innovation are essential for achieving economic growth. It states that innovation in SME’s is feasible and urgent. Innovation and SME are emphatically linked to regional (economic) prosperity (Social Economic Coucil Norther Netherlands, 2014).
In the Directive 2014/24/EU, which should be transformed into the Public Procurement Act by 18 April 2016 in the Netherlands, innovation is mentioned explicitly as one objective in the procurement of government contracts.
In the considerations of the Directive (no. 47), the European Parliament states that “Research and innovation, including eco-innovation and social innovation, are among the main drivers of future growth and have been put at the centre of the Europe 2020 strategy for smart, sustainable and inclusive growth. Public authorities should make the best strategic use of public procurement to spur innovation. Buying innovative products, works and services plays a key role in improving the efficiency and quality of public services while addressing major societal challenges. It contributes to achieving best value for public money as well as wider economic, environmental and societal benefits in terms of generating new ideas, translating them into innovative products and services and thus promoting sustainable economic growth”.
This is why it is important for the professorship PPM to study how tendering procedures by the Platform can be used to encourage innovation in the SMEs. Using these procedures sensibly can also be considered as a means to encourage innovation through the demand-side. In the next section a legal framework regarding this will be discussed. This part of the paper can be regarded as preliminary research on the legal legislations concerning the topic of innovation and SMEs. 

LEGAL FRAMEWORK

Legal Framework Introduction
How can tendering authorities stimulate innovations within SMEs in tenders below threshold values? To give an appropriate answer to that question, the legal framework has to be examined.
As mentioned before, almost all the members of the Platform are considered as tendering authorities as referred to in the Public Procurement Act (Dutch Government, 2015). 
Therefore, it is important to explore the legal playing field, before it is possible to advice the Platform on means and methods that can contribute to the encouragement of innovation in the SME. Hence, the research question of this section is to what extent it is possible to find room to stimulate innovation in the SMEs within the tendering procedures concerning contracts with a value below the European threshold. By desk research this question is being answered in this paper.
Taking into account research described and referred to previously in this paper, the Platform will especially benefit from research into the possibilities that legislation can offer concerning the tendering procedures below the threshold values[endnoteRef:1].  [1:  The threshold amounts (ex VAT) are adjusted every two years (recently on 1 January 2016) based on the average daily value of the Euro. In determining the threshold amounts, a distinction is made between central and local authorities. 
Public works contracts and concessions: The threshold for public works contracts and concessions is €5,225,000 for contracts in the classic sectors, utilities sectors and the defence and security sector. 
Supply contracts: The threshold for supply contracts with central authorities is €135,000. For local authorities, the threshold is €209,000. For supply contracts in the utilities sectors, the threshold is €418,000. The same applies to contracts in the defence and security sector. 
Public service contracts: The thresholds for supply contracts also apply to public service contracts. In the classic sectors, this means that the threshold is €135,000 for central authorities and €209,000 for local authorities. In the utilities sectors and the defence and security sector the threshold is €418,000] 

The possibilities the Public Procurement Act 2016 offers are of course outlined by the European Directive 2014/24/EU.

PUBLIC PROCUREMENT AND INNOVATION
In the Public Procurement Act 2016 stipulations have been included specifically concerning innovation. In the Public Procurement Act 2012[endnoteRef:2] these stipulations were absent. The Explanatory Memorandum determines that one of the most important changes compared to the last Public Procurement Act is more room for innovation and sustainability and mentions two options: market consultation and innovation partnership (Dutch Government, 2015-2016) [2:  A small study shows that the concept ‘innovation’ in the Draft Public Procurement Act 2016 occurs 59 times (31 times as part of the concept ‘innovation partnership’). In the PPA 2012 this was only the case 6 times and then only to indicate ‘Our Minister of Economic Affairs, Agriculture and Innovation’.



] 

In the Public Procurement Act 2016, innovation means the implementation of a new or significantly improved product, service or process.
Innovations can take place, for instance, in production, building or construction processes, sales methods, organisation methods in the operational management or organisation in the workplace (Dutch Government, 2015-2016). 
To realise innovations by means of tendering procedures and to use the right instruments, this paper has opted for three steps, which offer possibilities to the tendering authority and can be used in the preparation of a tendering.   
I. Preliminary market consultations 
II. Choosing a tendering procedure
III. Setting standards and criteria for a multi-contract tendering 



I. PRELIMINARY MARKET CONSULTATIONS
A tendering authority can conduct a market orientation on potential participants of the public tender procedure to investigate whether these participants can meet the requirements of the tendering authority (Essers, 2009). The scope of the market orientation depends on the product, the service or the work the tendering authority wants to contract out and may thus vary.
A market consultation can be part of the market orientation. 
Before the tendering authority reaches the conclusion that the market will not provide its needs, it should carry out a sufficiently thorough market research, for instance by means of a market consultation. In principle, a tendering authority is free to utilise a market consultation or not, but to determine whether, for instance, it is possible to use the competitive dialogue or innovation partnership, it is necessary to carry out a market consultation before the actual tendering. A market consultation is an exchange of information, organised by the tendering authority with parties interested in the proposed tender. Based on this, the feasibility of the contract can be determined, the preconditions and specifications can be presented to the market or possible solutions for a problem can be requested. The outcome of the market consultation may be used in the planning and conduct of the procurement procedure, provided that such advice does not have the effect of distorting competition and does not result in a violation of the principles of non-discrimination and transparency.
The market orientation then leads to an objective choice for a tendering procedure and can be used to provide insight into the way innovation-driven tendering can be carried out. For example, it is possible to test informally whether the market has innovative solutions that meet the demands of the tendering authority, which conditions that solutions are based on and which collaborative opportunities are available. 

II. TENDERING PROCEDURES
In this section, tendering procedures will be discussed in order to answer the question if using these procedures can help to stimulate innovation.

Competitive Dialogue
The procedure of the competitive dialogue can be used when a tendering authority is looking for innovative solutions (Dutch Government, 2015) The conditions that apply to the use of this procedure are less stringent than under the PPA 2012. The competitive dialogue provides a framework to discuss different options with potential bidders before selecting a solution and leaving a lot of freedom to reach an (innovative) solution for a certain procurement demand. Issues to be studied further are for instance, whether this procedure really is a better alternative than the multi-contract tendering procedure, its labour-intensive nature and the required knowledge level of the tendering authority in order to use this procedure adequately. SMEs, especially the small entrepreneurs, are hardly familiar with this procedure. Therefore, it is recommended for the Platform’s members to explore the opportunities of the Competitive Dialogue and involve the SMEs.

Innovation Partnership
The procedure of innovation partnership determined in the PPA 2016 offers the tendering authority the possibility to enter into a partnership with a company and – after successful development – to directly purchase the resulting product, work or service.  At first glance, this procedure does not offer an alternative, taking into consideration the scope of this research concerning contracts with a value below the European threshold.

Competitive Procedure with Negotiation
Competitive procedure with negotiation is a new procedure, determined in the PPA 2016. It allows making a choice under similar circumstances as in the competitive dialogue. That is why this paper explicitly mentions that at the competitive procedure with negotiation suitable candidates are invited to submit an application first, whereas in the competitive dialogue suitable candidates are invited to take part in the dialogue. The starting point for the negotiations is different. At the competitive procedure with negotiation this happens based upon what applicants have submitted. The proposed solution has already been decided upon and only several aspects of that solution are subject of negotiations.

Design Contests
In certain circumstances using the special tendering procedure of design contests can also lead to the stimulating of innovations. In this case a panel of experts judges whether the applications comply with the criteria determined beforehand. The price of the design contests can be a sum of money or a contract to carry out or continue developing the proposal. Design contests are usually focused on generating new designs or concepts. Design contests are usually used to design buildings, but can also be used for a number of other matters, such as retrieving new ideas from the market or to upscale innovations. 

Micro-lots
Another possibility is that of ‘micro-lots’. It is not a tendering procedure, but a manner in which a tendering procedure can be executed. Tendering authorities may award contracts for individual lots without applying the procedures provided for under the Directive 2014/24/EU and become therefore more room to communicate with entrepreneurs and stimulate their ability to be innovative. For this it is obligatory that the estimated value net of VAT of the lot concerned is less than EUR 80 000 for supplies and services or EUR 1 million for works. However, the aggregate value of the lots shall not exceed 20 % of the aggregate value of all the lots into which the proposed work, the proposed acquisition of similar supplies or the proposed provision of services has been divided. In these cases, part 2 of the Public Procurement Act no longer applies and these lots can be awarded without previous European tendering. However, the legal tendering principles remain in effect as well as the obligation to explain the choice for micro lots based on objective criteria (Chapter 1 of the Public Procurement Act). It is interesting to explore possibilities with SME suppliers to realize an innovative solution to a procurement demand in these micro-lots.

III. DEFINING REQUIREMENTS AND CRITERIA IN A MULTI-CONTRACT TENDERING PROCEDURE

Preconditions
As stated above, the Platform uses the multi-contract tendering procedures quite often. How can this procedure be arranged to stimulate innovations at SMEs as much as possible? Moreover, what are the rules the Platform should adhere to? This section elaborates on these questions. 
Every tendering authority in the Netherlands that puts a govern contract on the market with a value below the European threshold, shall treat economic operators equally and without discrimination and shall act in a transparent and proportionate manner. 
Therefore, if the multi-contract tendering procedure is used, the tendering authority invites a number of economic operators to submit a bid, based on objective criteria. The Guide Proportionality (Dutch Government, 2013) gives guidelines of how to formulate this objective criteria. Despite these  guidelines, one of the issues that may arise when using criteria to select economic contractors, is the ratio between objective criteria and the general principles of public procurement. For instance, how to select a contractor who has proven to be innovative, and at the same time respect the principles of public procurement? 
For the multi-contract tendering procedure the general principles of procurement are laid down in articles 1.14, 1.15 and 1.16 (Dutch Government, 2015). It is remarkable that article 1.16 concerning the proportionality principle, is formulated differently from its equivalent in the European (1.10) and national tendering procedures (1.13). Whether this offers more room within the multi-contract to make demands on the supplier regarding innovation than would be the case under 1.10 or 1.13 remains yet to be seen (Hornstra & Werkman, 2013).
In addition to the required ‘objective criteria’ and the general principles of procurement, it is also important for the tendering authority to tender ‘as much social value for public means as possible’ (article 1.4 PPA). 
By preparing carefully the selection and award criteria and/or the conditions for performance of contracts, the tendering authority may stimulate innovation within SME’s by using the procedure of multi-contract tendering.

Selection Criteria
Tendering authorities may only impose criteria relate to suitability to pursue the professional activity, economic and financial standing and technical and professional ability, on economic operators as requirements for participation. The tendering authority must select from a potentially unrestricted number of candidates. The selection process includes a quantitative element (reaching 3 to 5 entrepreneurs) and a qualitative element (the standards the tendering authority has set in order to find suitable suppliers) (PijnackerHordijk, Bend, & Nouhuys, 2009).
A tendering authority has to use objective criteria to select economic operators to admit to the multi-contract tendering procedure. In a Interpretative Communication of the European Commission is laid down that:
Contracting entities may take measures to limit the number of applicants to an appropriate level, provided this is done in a transparent and non-discriminatory manner. They can, for instance, apply objective factors such as the experience of the applicants in the sector concerned, the size and infrastructure of their business, their technical and professional abilities or other factors. They may even opt for drawing lots, either exclusively or in combination with other selection criteria. In any event, the number of applicants shortlisted shall take account of the need to ensure adequate competition. Alternatively, contracting entities might consider qualification systems where a list of qualified operators is compiled by means of a sufficiently advertised, transparent and open procedure. Later, for the award of individual contracts falling within the scope of the system, the contracting entity may select the operators to be invited to submit an offer from the list of qualified operators on a non-discriminatory basis (e.g. by drawing in rotation from the list) (European Commission, 2006/C 179/02) .
Such a qualification system can be referred to as a long-list method. From this long- (Pianoo, 2015) list, applicants are selected to give a quote, called a shortlist (Romburgh, 2014).
The Dutch directive Supplies and Services contains a similar stipulation and considers, if necessary, that drawing up such a system requires a tendering authority to have the necessary market knowledge. The system should be well thought out, described and maintained. This is also an often repeated complaint in practice. Keeping up a correct long-list method takes a lot of maintenance. 
From previous research at the Hanze UAS concerning the selection of economic operators in a multi-contract tendering procedure it appears that the Platform can benefit from using a long-list for one or more procurement commodities, whether or not in collaboration, allowing a Platform member to interpret such a long-list based on its own policy and principles. 
The Province of Groningen, one of the Platform members, is preparing a long-list method and has therefore drawn up a procedure (Province of Groningen, 2014; Dutch Government, 2012; Dutch Government, 2015-2016). This is one of the methods that the SAV research project will investigate further from September 2016.
The Platform can use a long-list to stimulate innovations in SMEs by requiring economical operators who are selected to apply for the tender concerned in a multi-contract tendering procedure. One of the requirements of the long-list could be that an economical operator should be able to offer innovative solutions or that an economical operator can prove that the organisation is innovative, for instance by offering room for experiments. In short, by drawing up a long-list of innovative economic operators during the pre-selection based on suitability requirements.  
The following is interesting to note. The Explanatory Memorandum to the draft PPA states, although this concerns the procedure of innovation partnership, that the tendering authority, while selecting the applicants, applies criteria specifically as regards the potential of the economic operators in the field of research and development and their ability to develop and apply innovative solutions. While drawing up such criteria, it is important that a tendering authority is aware of the fact that innovative solutions often originate from small, new entrants to the market (Dutch Government, 2015-2016; TijdelijkeAanduiding1).

Award Criteria
Social, environmental and innovative features are mentioned as further criteria, which the tendering authority can use to determine the most economically advantageous tender. By defining sub-award criteria in a multi-contract tendering procedure and granting it a relevant weight, the tendering authority ensures that the selected applicant is able to distinguish itself by providing an innovation-driven offer.
    
Conditions for Performance of Contracts 
Tendering authorities may lay down special conditions relating to the performance of a contract, provided that they are linked to the subject-matter of the contract and indicated in the call for competition or in the procurement documents. Those conditions may include economic, innovation-related, environmental, social or employment-related considerations (article 2.80 draft PPA). For instance, it is possible to demand in an ICT tender that during the execution of the contract, the supplier has to investigate innovative solutions for existing problems and that before offering an existing product the supplier has to offer an innovation-driven solution first. 

IN SUMMARY
To procure successfully and in an innovative-driven manner in SMEs, the Platform can use a number of appropriate procedures:
· Competitive dialogue;
· Competitive procedure with negation;
· Design Contests.
The Platform also can use the multi-contract tendering procedure, for which a long-list can be used, with criteria related to the SME supplier’s innovative capability. For instance, by setting criteria on their potential in the field of research and development and their ability to develop and apply innovative solutions.
Tendering authorities shall base the award of public contracts on the most economically advantageous tender, and innovative features can be mentioned by the Platform as further award criteria or as conditions for performance of contracts, to spur innovation at economical operators.
It is advisable to carry out a market orientation (for instance by means of a market consultation) prior to the actual tender and to determine which procedure leads to the highest yield regarding stimulating innovation in SMEs. 
Another opportunity is to apply the regulation concerning micro-lots, offering the possibility to procure a lot by means of a single tendering procedure, possibly leading to more room for innovation. 
These results are central in further research on the demand side.  Students and researcher of Hanze UAS will investigate which of the options aiming at stimulating SME innovations are most appropriate for the Platform members. 

CONCLUSIONS
The research project after Social Added Value in City and Region, of which this paper is part, closely matches current developments. 
Innovation can be considered a means to encourage social added value. A part of this paper deals with matters that will be elaborated upon in the next period (until September 2017).
An important trait of the project SVA is the close collaboration between researchers, tendering authorities (Platform members), regional SMEs and students, researchers and education. During the entire project, a great deal of attention was and is still paid to the support within the Platform members and SMEs. It is unavoidable, that this sometimes is time-consuming and that it is sometimes necessary to define boundaries at a later stage than perhaps would be advisable in research terms. 
The tendering rules form an important framework, within which the solutions need to fit. In our research we try to ensure that the legal component and the tendering practice are on equal terms and that the frameworks remain in service of the project. Hence, in this research project as well as in this paper our purpose is that the legal framework serves as an enabler for social added value. Both the legal component and the procurement practice will remain leading.
It is also noteworthy that some Platform members have already started using the preliminary research results even when the researchers would rather have waited a bit longer so they could provide more detailed data and results. At least this indicates that those involved appreciate the value of the results of the (for now preliminary) studies. 

Endnotes
 Spend in Northern Netherlands as percentage of total spend	IPG1	IPG2	IPG3	IPG4	IPG5	IPG6	IPG7	IPG8	44.0	42.0	51.0	30.0	54.0	64.0	58.0	69.0	Spend on SME suppliers as percentage of total spend 	IPG1	IPG2	IPG3	IPG4	IPG5	IPG6	IPG7	IPG8	52.0	35.0	62.0	73.0	85.0	61.0	80.0	SME spend in Northern Netherlands as percentage of total spend	IPG1	IPG2	IPG3	IPG4	IPG5	IPG6	IPG7	IPG8	32.0	24.0	35.0	20.0	27.0	54.0	34.0	55.0	19
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